
a 2HI,

"f!Tc'lcfi~<'l,q1ftltc:m;icii c!i 4IB,

0/0 THE COMMISSIONER (APPEALS), CENTRALTAX,
avg vi tar GST Building,?°' Floor,,

Near Polytechnic,
Ambavadi, Ahmedabad-

380015
. 311Hllcllti, 3-l~cHc,latlc'.-380015

;~:079-26305065 2hr: 079 - 26305136

cp ~ x-t@:rr :File No :V2(MRS)4/AHD-lll/2017-18/ID~ to 107

Tf

~~~ :Order-In-Appeal No.: AHM-EXCUS-003-APP-0159-17-18

fe#a Date :30.11.2017 rt aa ct1" c=rrfmr Date of Issue: lS-1 QtYT
a swstas. sager (er@ray ra Ok
Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad

3ru 3rga, atuna zrca, zararz- Grrgrrau gt urlIt :
AHM-STX-003-ADC-AJS-054-16-47 Rei : 30.01.2017 @fG1a

Arising out of Order-in-Original: AHM-STX-003-ADC-AJS-054-16-17, Date: 30.01.2017
Issued by: Additional Commissioner, Service Tax, Div:Gandhinagar, Ahmedabad-
111.

~-qcr l,IRlc!ICil cJ?T -;:,r, -qcr -qw

Name & Address of the Appellant & Respondent

M/s. Hitesh Manubhai Patel

al{ arfa za 3rfta am riis 3rjra aa ? it as <a or?z cfi "l,IRf "Umfte:rRt -;:'nir
aqaIg Tg x=fa:r=f ~$ITTI at aria zn g+tern 3rea wqd a rar & I

rdal pl aterur 3m)a :
Revision application to Government of India :
(«) a€; sTr zea 3rf@fr , 1994 #l em 3if aer mrg mcii a a a
qataa err at au-mt # mer uqa 3imfayteru 3m4a 'arr fa, ad !UT,
f@a«u +ianrcaa, rs#a Rm, a)sf #if, Rta ?)q +a, ir mf,{ fc#h : 110001 ;fir
al ft afeg I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application. as
'the one may be against such order, to the appropriatet authority in the following way :
"-,,

(i) A revision application lies to the Under Secretary, to the Govt. of lndin. Revision
· Application Unit Ministry of Finance, Department of Revenue, 41h Fl0or. Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of lhe
following case, governed by first proviso to sub-section (1) of Seclion-35 ibid :

(ii) 'lift ma # en~m i a at er cbl-<~ 1-i fat arugrI zn 3rg alga
j a faRt qwumrr @ qagnur ii ma a ua mf ii, a fan#t srusrur zn rvsr
"iTIB ag fh4 al zn fa8t aasrIr B "ITT mr at ,fa5ur a hr g{ et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in n warehouse.

('m) 1TT«r a ate fa4t lg zu 72gr f.-rmfctfr 'Ii@ 'C!x <TT lTic>r cfi fcrf.'Tmu l ii '31T<TP1 ~f,

~ 1=ITc1 'C!x 3area z[ea a f4r i uit 1ffic'f cB ~'! fcr>ffi xr~ Ill \:f'&.°~ Tl f.nTrfuTT
&r
(b) In case of rebate of duty of excise on goods exported to any country er territory outside
India of on excisable material used in the manufacture of the goods whicl1 are expo1iecl to any
country or territory outside India.
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(«) zuf? zren r 4rat fag Rm ma a ae (urea a er a) fufa fhn +rm
. ~ "ITTI .

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.· .

'cl 3-i~ '3c'llli:;1 cBl" '3c'llli:;1 ~ cf> 'T@R cf>~~~~ 1=fFll c#r Tf't -g ~ITT
~ ~ ~ ~ tTRT ~ frm.:r a gauR 3rrgarr, 3r@la a err -crrft=r cIT ~ LJx m
Gfic; l°:r fcrm -~ (-;:f.2) 1998 tTRT 109 m~~ ~ m 1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
'1998.

(1) h4tu sari yes (r4la) Rural, 2001 fua 9 cf> JRf1IB fclPIFcfcc ~ x:i~:rr
~-8 if at ,Rii ii, hfa a uf mer )fa Rita fl Hr cfi 'lflm ~-~ \rci
~ JimT c#r at-at fji mer Ufr 3ma4a fain arr R?l sr# rr ala z. cpT

vnsff a siifa err 3s feuffa st # par c rd # mrr tr-o arara al sf
ft ahf atReg1

The above appiicc:1tion shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and .Order-In-Appeal. It should also be accompanied by a copy of TR-6 Cllalian
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Majoi Head of Account.
(2) Rf@aura 3maarr ui icaa Gr qa zr \Jffff -w,:r it m ~ 200/­
}a par l ur; sit urei vicar va g# Gara snr st cTT 1000 /- ct)- LJfm 1.f.@A cB1
'Gffl;: I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where· the amount involved is more than Rupees One
Lac.

@tr zrca, at 3qrzrca via 3r91Ru nqTferaw a qR 3r@a.­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €ta surd zcen 3rf@1fa, 1944 cBT 'c.TRf 35- uo#r/35-~ cf> 3@<@:­

Under Section 35B/ 35E of CEA, 1944 an c;1ppeal lies to :-

0-. .

. -.?.aFJi{ r9 , ,

_ The appeal to the Appellate ~ribunal shall be filed in quadruplicate in form 6 .d~'.'a:s--~..:.~/;-•;:\
prescnb~d under Rule 6 of Central Exc1se(Appeal) Rules, 2001 and shall be accompanie/<i~,g~1hst .·· ';. '\ \ \
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs. tOi©00/-Z.(,.t ~ ·
where amount of duty/ penalty/ demand I refund is upto 5 Lac, 5 Lac to 50 Lac and abo\f5~Lac;i'.-'-~·"> ;; :t.

respectively in the form of crossed bank draft in favour of Asstt. Registar of a branG~of>.any~:~'!'- / ,I;
' ~,y ·-~' ,, .._r; .. ,{:!,

'(f · .,,~-~7~ ~- '"<;/c' ••o "' C -~

~

~furn ~}cf 2 (1) cfi # <J~~ cf> 3l(q1cfT c#r ~- ~ m ~ # 'ffi11f
ycwa, #tu art zge vi taran aft#ta arnfra (Rre€) # qfga fru ff8a,
3lt5tli:;l~llc; if 3i-2o, a lea gRuza arutvg, aunt '.-JlTT. ~E,l-{c;lislli:;-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New M€3tal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016 in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ab sarei zca (srfa) [umft, 2001 cBT ~ 6 cf> JRf1IB >fCf-5l' ~-~-3 B f-iclfu,
fag 3r4a 3r4lRtu mzmf@ran0i 6l nu{ 3ratfg 3r4ta fag nrg 3r2gr at 'cfR >ffum ~
uei sure zrca al in, nu at l=ftrr 3fR 'C"l1Tl<TT in:11 ~".-JT ~ s c1IBT nl ma a ? aei
~ 1 ooo /- i:ffrff ~ irrfr 1 us Ur zyca mi, an c#l l=ftrr 3fR 'C"l1Tl<TT ·rzn if
w:fC; 5 c1IBf 'llT 50 ~ c'fcp if cTT ~ 5000/- c!fR=r ~ 'ITT1TT ! 'GfITT ~ ~ cB1 l=ftrr.
WfZrl ct'r l=ftrr ~TR 'C"l1Tl<TT 7T'llT \IfliT.-JT ~ 50 0irur m ~ 'isllTcIT t r.fITT ~~ 10000 /- i:ffrff
#hurft stf1 al ha el ll¢ xft:rR:'R cf> '.-JT l=f at fcr;M ~ Wfc cfi ~ T-T ~tf cB1 \Jfm I <TI;

Ir U en a fa4t f@a6~ &ta a alzn st
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribuna'lis situated %,

(3) <1~ ~~ if ~ 1rR ~ cpl~ oo i m ~ 1rR 3ru m fc;rc/ m cfil 1Jllffirl '31=f1c@
ill" ~ fclurT ufAT ~ ~ cfv::f cfj Net ~ '1ft fcp ftrorr tra'r mm ~ <l"'cR cfj fc;rc/ ul?.ITfi~ 3flfrc;T}·lj
~ cITT ~~ <TT~~ cITT ~~ fclurT vITT'IT i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .--4141C'l4 yea sf@fu 197o zuen igitfer at~-1 a siafa fefffRa fhg 3r
a 37raa u pa 3rag zqenfeff fvfzu nfearl a 3n2r u2a #l a gR CR

xti.6.50 itfl" cBT a(nrcizu zgc fes cur zh afegI

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. '~

(5) za ail iif@era ma#i at firua ark fuii al 3l f ezn 3nasffa fan ua &
\iTI" -mi:iT ~- ~ '3¢Cl I ci 1 yea vi var or4t4ta =rznf@ran (auffafe) fr, 1982 ii
Rf%"a"t1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar eras, a.&hr 3eu rca vi #hara 3rd4tar u@raw (@#la) ITTci 3f1frc;rr Cj)~ ;if
he4hr 5euz area 3f)era , &&¥8 cfn" mu 3 <-,i:i,#3iifr(gin-2 3/f@1fe71a 2&9(2o&y
-~:j-m:rno) feri: e€.e.2&y 5h R6 fa#hr3f@)fer#, &&& 'd cfn" mu O ~~~cfil a-fr ffiiJJ.. cfi'I"
ark,zfare qa-fr 5sa aa 3feaf• arafz arr h iava sa #st sr art
3r)fa 2rframat«ua 3f@rat
kc4hr 3euT areasvi hara a3iiat fcnv iJW~.,;if~ Q~ t

(il mu 11 tr Cj)~ fo:l"mft:1 m
(ii) rd5a at a war if
(iii) rds @rural ah fern # 3iaiir erm

_, 3lm 6fQRf~ fcli"~ cum m- mmTic, fc'rtfn:r ('ff. 2)~- 2014 c);" 3warqa fh@3@fan qf@)art h
~ITT~'f2.fJTo, 3f;ffi Qct ~cITT~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~ 3-TI?;"QT m- ,f3 ,1f@rasurhaqrsi rea 3-T:!.Tm Q_ro <TTzys fc1c:11f?;a ~ ill JiTaf fcn"cr <TfQ" Q_ro

h 1o% 2paru 3itszihazuz Raff@ ~tr auh 10% 2ratu Rt5sf &l --.

(6)(i) In view of above, an appeal against this order shall lie befor0 the_ Tri_b\~;.:·.•
payment of 10% of the duty demanded where duty or duty and penalty are 1n d1s'pt1tel.0J.('. ...­
penalty, where penalty alone is in dispute." .. : 1. f ~;· !.•. ->

1(, < -~···•· /
'o .
9 »74 ' +* ,.-
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ORDER-IN-APPEAL

V2(SAS)11/STC-lll/2017-18

M/s. Hitesh Manubhai Patel, 37, Nilkanth Society, Gayatri Mandir

Road, Mahavirnagar, Himmatnagar, Sabarkantha (hereinafter referred to as
'appellant') has filed the present appeal against Order-in-Original number
AHM-STX-OO3-ADC-AJS-054-16-17 dated 30.01.2017 (hereinafter referred

to as 'impugned order') passed by the then Additional Commissioner, Service

Tax, Ahmedabad-III (hereinafter referred to as adjudicating authority').

2. The facts of the case, in brief, are that the appellant is engaged in

providing the service of 'Manpower Recruitment & Supply Agency' . and is
· holding Service Tax Registration number ADOPP8865HSDO02 since
27.12.2012. On the basis of inquiry, it was noticed 'that the appellant

supplies unskilled labourer/ worker to M/s. Sabarkantha District Co-op Milk
producers Union Ltd. (hereinafter referred to as 'M/s. Sabar Dairy'). It was
further noticed that apart from the regular services offered by the appellants
to M/s. Sabar Dairy, the former also carried out miscellaneous works within

the dairy, on instruction of the latter, for which there was no agreement
drafted and payment for the same was received by the appellants from the

latter. During the course of further inquiry, it was noticed that the appellant
had started providing services to M/s. Sabar Dairy from the year 2010-11
however, it was verified that he failed to pay Service Tax on the income
received in exchange of the services provided. Thus, the total Service Tax
liability of the appellant was calculated to be ~ 1,40,02,910/- for the periods
from April 2010 to March 2015. Accordingly, a show cause notice dated
15.10.2015, was issued to the appellant which was 'adjudicated by the
adjudicating authority vide the impugned order. The adjudicating authority,
vide the impugned order, confirmed Service Tax of ~ 1,40,02,910/- under
Section 73 of the Finance Act, 1994. He also ordered for the recovery of
interest under Section 75 of the Finance Act, 1994 and imposed penalty or
10,000/- each under Sections 77(1)(a) and 77(2) of the Finance Act, 1994
and ordered to recover late fee specified under Rule 7C of Service Tax Rule,
1994. He also imposed penalty 78,37,403/- under Section 78 of the

Finance Act, 1994.

0

>

3. Being aggrieved with the impugned order, the appellant filed the
present appeal. The appellant stated that they deny all allegations imposed
vide the impugned order. The appellants further argued that they were
engaged in the execution of specific works at the manufacturing of milk­
powder plant of M/s. Sabar Dairy and same were covered under "Negative
List" of services. They further stated that the show cause notice has invoked
extended period of limitation alleging that the appellants have suppressed

the information from the department. But there is no suppression or wil~,.r.,n•.:.'.:;:,~;.;:··,·s-.
wrong statement on the part of the appellants. They have further urged tat:/ .s "$

erates under sector 77a9a), 772) ad 78 or he nance Act, 1&l 0ti, ;;
cannot be mmposed mn the present case. \]9s. ger?
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4.' Personal hearing in the ·case was 'granted on 16.11.2017 wherein

Shri Ajit P Sandesara, Chartered Accountant, on behalf of the appellants
- -4.

appeared before me and reiterated the contents of-appeal memorandum. He

sought 2 days time to submit the copy of contract which he did.

5. I have carefully gone through the facts of the case on records,

grounds of the Appeal Memorandum, the Written Submission filed by the

appellant and oral submission made at the time of personal hearing. To begin
with, I find that there has been a delay occurred in filing the appeal by the
appellants. The impugned order was issued on 31.01.2017 and the appellant
has claimed, in Form ST-4, to have received the same on 06.02.2017. They
have filed a request letter, along with the appeal memo, for condonation of

delay. The reasons quoted by them sound reasonable and accordingly, I

condone the delay of 12 days.

6. Now, I take the contention of the appellants pertaining to whether the

Q appellant was actually engaged in the service of manpower supply or
carrying job work. In this regard I agree with the adjudicating authority that

the appellant was involved in a contractual work with M/s. Sabar Dairy. The
appellant's contention that they were having a relation under principal to
principal basis with M/s. Sabar Dairy is not supported by any documentary
evidence. Simply stating that they were not a labour supplier but doing
specific work at site does not suffice the purpose of the appellants and it
seems to be a mere afterthought on their part. The ·various conditions,

mentioned in the contract, are very clear to emphasize the fact they are

liable for payment of Service Tax. From condition number 4 to 11, it is very
clear that all the liabilities .regarding salary, bonus, uniform etc. were to be
borne by the appellants (being the labour contractor). In condition number

12, M/s. Sabar Dairy directs the appellants to collect Service Tax from the
former and pay the same. The appellants were bound by the contract to
produce the challans as proof of payment. This is enough to conclude that

the appellants were liable to pay Service Tax which they failed to do. In this
regard, I proclaim that the adjudicating authority has rightly confirmed the
demand of Service Tax amounting to 1,40,02,910/- along with interest and

penalty.

7. Further, regarding his argument that no suppression can be invoked, I

would like to quote the judgement of Hon'ble CESTAT, Mumbai in the case of
M/s. Daichi Karkaria Ltd. vs. CCE, Pune-I where the Hon'ble CESTAT, Mumbai

proclaimed that;
".... if some information is available in various reports and
returns which are to be formulated in compliance to other

statutes, it does not lead to a conclusion that the utilization
of credit for the activity of renting is known to the

Department. The Department is not supposed to know each

4­

,s=· LE
»

ii •.he.z.
,,

t30 A

-x



5 V2(SAS)11/STC-III/2017-18

and every declaration made outside the Central Excise
and Service Tax law. Even if the Financial Report is available

to the audit, the same is meaningless in the sense that it
does not indicate that input Service Tax credit utilized to

pay the tax liability on such renting of property. The

appellant's argument on limitation is rejected."
8. In view of the above, I uphold the levy of Service Tax as confirmed by

the adjudicating authority vide the impugned order. Regarding the interest

under Section 75 of the Finance Act, 1994, I uphold the same as the
appellants have failed to pay up the Service Tax and is rightly invoked under
the impugned order. Regarding imposition of penalty under various Sections

of the Finance Act, 1994 and Service Tax Rules, 1994, I uphold the same.

9. Accordingly, as per the above discussion, I do not find any reason to
interfere in the impugned order and reject the appeal filed by the appellants.

10. 3@at arra#ta{ 3rd ar fazrt 5uha ath fnzr snar el
10. The appeals filed by the appellant stand disposed off in above terms.

.a.3
(sarr gin)

~ (:trcfw:H)

CENTRAL TAX,AHMEDABAD.

ATTESTED

u
SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD.

0

o
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To,

M/s. Hitesh Manubhai Patel,

37, Nilkanth Society, Gayatri Mandir Road,

Mahavirnagar, Himmatnagar,

Dst: Sabarkantha

Copy To:­

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Gandhinagar.
3) The Dy./Asst. Commissioner, Central Tax, Himmatnagar Division,

Gandhinagar Commissionerate .
4)Jhe Asst. Commissioner (System), Central Tax Hq., Gandhinagar.

@ 56 Guard le.
6) p. A. File.·.
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